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Committee Activities

Weare staying busy and growing steadily. The Specid
Committeeon Environmenta Disclosurehas
sponsored severa recent programs on the disclosure
issuesraised by climate change and greenhouse gases.
Themost recent program, aquick teleconferenceon
March 1, wasentitled “ Kyoto's Ratified But Not By
TheUnited States— Now What?’ A programin
October, cosponsored with the Section of
Environment, Energy, and Resources sEthics
Committee, dedlt withthe ethical issuesraised by
disclosure, or itsabsence, in SECfilingsof potentia
greenhouse gasimpacts. Whileclimate changeissues
have been at therecent forefront, the committeeis
activeacrossthefull range of mandatory (e.g., SEC,
Sarbanes-Oxley) and voluntary (e.g., GRI-type)
disclosurematters.

Thecommittee publishesseveral newdettersayear
dealing withissuessuch astheroleof ingtitutiona and
investor groupsin shaping disclosure and the use of
insurancein balance sheet and disclosureissues.

The committeea so maintainsa\Web Site containing,
among other things, a“primer” on environmental
disclosureissuesunder SEC rules(including Sarbanes-
Oxley), ananalysisof therecent GAO Report on

corporateenvironmentd disclosureanda*“links’ page
to key disclosure rulesand guidance.

The committeewelcomesnew members. Seehttp://
www.abanet.org./environ/committees/environ
disclosures.

Committee Newsletter

Thisnewd etter, our second of thisABA year, contains
articlesontheincreasing expectationsfor
environmental disclosures, the potentia effect of the
Aviall decision onenvironmental disclosure, andthe
disclosureramificationsof theeffect of greenhouse
gasesand climate change on corporate finances.

Thefirst articlefocuseson new expectationsthat are
rapidly developing for environmental disclosureandthe
waysthat accountants, securitiesregulators, andthe
environmental and NGO communitiesare pushing the
issueindifferent directions.

The second article eval uatesthe potentia effect of the
recent Aviall decision that disallowed certain
contribution clamsunder the Comprehensive
Environmental Response, Compensation, and Liability
Act ondisclosurerequirementsrelating to
environmentd liabilities

Thefinal articlereviewstherecent GAO report on
corporateenvironmental disclosureand the potential
implicationsfor companiesthat may be effected by
greenhouse gasemissionslimitationsunder the Kyoto
Protocol and national laws.
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CORPORATE ENVIRONMENTAL
DISCLOSURES: OLD COMPLAINTS,
NEW EXPECTATIONS

Kevin A. Ewing
Jason B. Hutt
Erik E. Petersen

Introduction

Multinationa companiesdoing businessinor withthe
United States appear to befacing new and more
differentiated expectationsabout the disclosure of
corporateenvironmentd liabilities, risksand effects.
Thechdlengeof first recognizing and then meeting
these new expectati ons continuesto occupy the
attentionsof companies, investorsand government
officia sthroughout the United Statesand Europe, but
tovarying degrees. Theattentioniswarranted.

In summary, the authors contend that new expectations
for environmental disclosuresaredeveloping rapidly
after yearsof dow foment, catalyzed by recent
corporate scandalsin the United Statesand el sewhere.
But thelinesof intellectua discourseon environmental
disclosureshaveevolvedinpardld, largely uninformed
by each other: the accountants havefocused largely on
ligbilitiesarigng from environmenta incidentsor
required expenditures, the securitiesregulatorslargely
onmaterid risk of liabilities, and theenvironmenta and
non-governmenta organization (NGO) communitieson
the physical effectsonthe environment of corporate
behavior. Now isauseful timeto consider
convergenceacrosstheselinesof discourse, especially
inview of the heightened risksthat may now attend
incomplete, incorrect or (ironically) excessve
disclosureof environmental matters.

Old Complaints, New Expectations

The corporate scandalsat Enron, Arthur Andersen,
Parmalat, Bankgesdllschaft Berlin, WorldComand
otherscontinueto affect the businessenvironmentin
Europeand the United States. Each hashelped push
corporatetransparency and accountability ontothe
internationa stage and into everyday discussionamong
businesspeople, investorsand the public generdly. In



the United States, governmental officials(such asthe
attorney general of New York) have seized uponthe
subject of corporate disclosurestheway others, inthe
past, focused on organized crime. For some, an
uneasy fedling hascrept in alongside thethought that
the behavior associated with Enron and othersis
pandemic. Thesefearsseem to have somefoundation,
asallegationsof corruption haveembroiled ever more
companies.

Whiletherecent corporate scandal shave spurred the
United Statesand the U.S. Congresstoward reform,
including the passage of the Sarbanes-Oxley Act of
2002, theredlity isthat corporatewrongdoingisold as
thehills, and therulesgoverning disclosuresremain as
murky asever.

Giventheregulatory murk, onecannot be surprisedto
learn that companiesdiscloseinconsistently, or that a
host of studiesof corporate disclosureshave
concluded over theyearsthat not enough
environmental disclosureismadeto satisfy the
applicablestandard, whatever itis. Whether all of
these studiesare credibleand useful isaworthwhile
guestion, but so isthe more basic observation that the
exisenceof asignificant deficit in corporate
environmental disclosure, at least in securities-related
filingsand financia accounts, isthe accepted wisdom
of thetimes.

Themost recent of these dispiriting assessments of
disclosures appeared inthe United Kingdom but isalso
representative of assessmentsin the United States.
Thestudy, prepared by Trucost plcfor theU.K.
Environment Agency, analyzed thedisclosuresof 570
companies.? Theauthorsnoted that “the vast mgjority
lack depth, rigour or quantification”2intheir
environmental disclosuresand further concluded that
“few FTSEAIl Sharecompaniescurrently reportina
way whichwouldfulfill theenvironmentd criteriaof the
draft OFR regulation.”* Moreover, “few could be
described as. . . adequatefor shareholdersto properly
assessenvironmental risksor opportunities.”®

Yet not al of these studiesdeserve quitethe
recognition they havereceived. Oneoft-cited study is
asurvey of U.S. Securitiesand Exchange Commission

(SEC) registrants by Price Waterhousethat found that
62 percent had not accrued known environmentally-
related exposuresontheir financia statements.® Inthe
samevein, theleading U.S. environmental enforcement
agency (EPA) concluded in 1998 that registrants' s 10-
K filingsfor theyears 1996 and 1997 failed to report
environmental lega proceedings 74 percent of the
time’

Given how fregquently thesetwo American studies
maketheroundsintheliterature, one should bear in
mind that the Price Waterhouse study addressed
corporatefilings made morethan twelveyearsago,
when the Soviet Union teetered onthebrink and the

I nternet was of no consequencein business. Asfor the
EPA study, theagency withheld it from publicationfor
good reason: itsmethodol ogy issufficiently flawedto
cdl into questiontherdliability of itsfindings®
Nevertheless, both studiesare cited frequently with
authority. Infact, theU.S. Environmental Protection
Agency (EPA) citesthe Price Waterhouse report and
the EPA survey astwo of three basesfor itscurrent
policy of admonishing theregulated community about
itsenvironmenta disclosureobligationsin securities-
related filingsinthe United States.® The same EPA
survey iscited repeatedly by the U.K. Environment
Agency initsjust-published assessment of
environmental disclosuresby certain FTSE
companies.l?

Thesearenot theonly studiesof corporate
environmenta disclosurethat suffer serious
deficiencies. TheU.S. Government Accountability
Office (GAO) recently identified 27 studiesand papers
conducted between 1995 and 2003 with original
research on thetopic of environmental disclosures.
Twelvewereeiminated either asnot pertinent or for
being constrained by “ severe methodol ogical
limitations.” The15remaining sudiesfared not much
better: GAO cautioned that “al contain strong
limitations,” such assmall samplesize, inconsstent
criteriafor assessing adequacy of disclosureand heavy
reliance on assumptions.*

GAO concluded that:
Nineof the 15 studies attempted to addressthe
extent or adequacy of companies senvironmental



disclosureintermsof meeting SEC'sreporting
requirements. In most of these cases, the studies
concluded that environmental disclosureswere
inadequate. However, becausethecriteriaused to
assessthedisclosuresmay not have been
appropriate, itisimpossibletovaidatethestudies
conclusionsabout how well or poorly companies
aremeeting SEC reporting requirements. All of
these studiesused criteriathat either included items
not required by SEC or reflected theresearchers
interpretations of SEC reporting requirementsand
related guidance. Insevera instances, the
researchersacknowledged that their interpretation
of therequirementswould not necessarily be
consstent with others’ views.?

Nevertheless, theseand other studieshavefor years
supported (and perhaps hel ped create) the perceived
wisdom about deficient corporate disclosure of
environmenta liabilitiesandrisks. Setting asdetheir
limitationsor validity, what isinteresting for our
purposesisthat, inthewake of recent corporate
accounting scandal sand other smilar developments,
thisconventiona wisdom haslad afoundation upon
which anew set of expectationsabout environmental
disclosuresisgrowing, asreflected in theincreased
attention of those engaged in or regul ating multinational
businesses.

For example, corporate shareholdersare expressing
consderably moreinterestin* socialy-conscious’ or
“environmentd” investment strategies, asdiscussedin
moredetail below. Shareholdersinthe United States
and in Europe have a so become more assertive about
putting environmental issueson the corporate agenda
through shareholder resolutions.®* Shareholdersare
not the only onesgrowing moreattentiveto such
matters. Inadditiontoitsinterna surveysof corporate
environmental disclosures, EPA issued in January 2001
aheadquartersmemorandum instructing senior officials
and regional officesto distribute anotice concerning
the potential applicability of corporatedisclosure
requirementsto recipientsof EPA enforcement actions,
under thetheory that an enforcement action may
congtitutealega proceeding withintheambit of the
SEC’sItem 103 disclosurerule* Theagency
followed up onthememorandum with an “ Enforcement

Alert” later that sameyear derting theregulated
community to the scopeof disclosure requirements.’®
Thesamealert pointedly noted EPA’sintent to develop
acentralized, publicly-availableWeb pagethat includes
“recently concluded EPA enforcement actionsthat may
be subject to SEC disclosurerequirements, and alink
to SEC’s[electronic database of filings, EDGAR] that
enablesusersto accessannual (10-K) and quarterly
(10-Q) disclosure statements. . . ." 16

Theimplicitthreat of EPA's"dert” hangsintheair
somewhat timorously and appearsto havenomore
resonance than thelingering echo of former SEC
Commissioner Roberts snumerousadmonitions
regarding environmental disclosuresintheearly 1990s.
Asapractical matter, the degree of interaction and
communication between EPA and the SEC remains
quitelimited. AsGAO hasreported, “ Despite
sporadic effortsto coordinate onimproving
environmenta disclosure, SEC and EPA do not havea
formal agreement to sharerelevant information.”
That SEC staff find few reasonsto be concerned with
environmental disclosuresdoesnot, therefore,
surprise.t®

L awyershave a so become considerably more
consciousof disclosure practicesand obligationsand
of their rolein supporting disclosure compliance. The
Sarbanes-Oxley requirementsfor lawyers (and others)
may significantly alter the parametersof discourse
between lawyer and client, aswill the sustained
attention being paid by governmenta investigators, the
mediaand the plaintiff’sbar to therole of lawyersin
advising clientsagainst whom allegationsof fraud or
corruption arelater brought. Inaddition, at leastinthe
United States (Europe, stay tuned), thelawyers's
interaction with accountants has become morediffident
andtroubling. Law firmsarereceiving more
penetrating inquiriesfrom auditorsof their clients's
financid statementsconcerningthelawyers's
knowledgeof, not just assessment of, mattersthat
might be or becomeloss contingencies.

In short, for variousreasons corporate environmental
disclosureshavetheincreased attention of business
leaders, shareholders, regulators, lawyers, accountants
and others, who are often predisposed to believe that



exigting environmenta disclosurepracticesare
deficient, or at least will be deficient when measured
against emerging standards. Where previoudy debates
concerning improvementsto environmenta disclosure
regulation and practicelacked either urgency or
widespread support, current conditions suggest that
new expectationsarein fact taking root and are apt to
developred fruit beforelong. Weturn next to
observations about the marketplaceto explorethe
divergence of perspectivesand pronouncementsinthe
fieldsof regulated and unregul ated disclosuresand
accounting treatments.*®

Observations of the Marketplace

Rising expectations concerning corporatedisclosures
(environmental and otherwise) areof little moment
unlessthey can beenforced. Evenif improvementin
disclosure practiceshasintrinsic merit, it will not
happen on any large scal e absent acredibl e threat of
correction. Thelaw and theinvestment market are
two powerful mechanismsfor correction, and both
havethe close attention of corporate executives. Our
focuswill largely be on market-related corrections,
particularly thetwin trendstoward environmental
screening by largeinvestorsand voluntary
environmental reporting by largecompanies. Giventhe
potentid importance of such voluntary environmenta
reports, we examinetheform and function of such
reportsinsomedetail. Thereafter wespotlight an
unusua exampleof lega enforcement through the
imaginative (somemight say questionable) useof fraud
lawsto ferret out wrongdoersand to disciplinethe
market for alleged failuresin transparent disclosure.

Environmental Screening Is Serious
Business

Asmany have noted, thefocuson corporate
responsbility —and particularly environmental
achievement —has spread to mutual funds, privately
managed investment portfolios, pensonfundsand
shareholder resolutions. Frequently, socid filtersare
used to focus on companiesthat act “responsibly.”
Socid filtersare not anew phenomenon, nor istheir
uselimited to environmental advocacy groups. Cavert
Funds, which also offersasocialy-conscious approach

toinvesting, even providesafiltering tool that can be
applied to any mutual fund company to determine how
itsinvestmentsmatch up against Cavert'scriteria
(whichincludecriteriaon environmental policiesand
performance).? Some corporationsthat match up well
with thecriteriaused by socially responsiblefundsare
turningit to their own advantage. Bristol-Myers
Squibb’sWeb page, for example, toutsthe accolades
the company hasreceived from variousfundsand
investment advisersfor itsenvironmental
performance.

Even sharehol dershavetaken up the banner of socially
responsibleinvestment: shareholder voteson
corporate, socia and environmenta responsbility are
gathering more support than ever.22 Companiessuch
asthe Southern Company and ExxonMobil have seen
sharehol der resol utionsrel ating to environmental issues
garner support over 20 percent.?? Meg Voorhes,
director of USPIRG'ssocial issuesservicesobserves
that, “Inthe 32-year history of shareholder activismon
socia issuesonly board-diversity proposashave had
average support level stopping 20 percent.”2* While
few would expect these types of proposalsto succeed
as sharehol der resolutions, they appear to have
become an important part of the corporate landscape.

Whether or not one agreeswith the (various) premises
of socidly responsbleinvestment, thefinancid
importance of suchinvestment anditslink to corporate
governanceissuesmoregeneraly suggest that the
upward trendlinewarrantsattention, for at least two
reasons. First, it servesasanindicator of higher
expectationsof corporatedisclosure, sncedisclosures
(and reportsfromthird parties, including the
government) arean essential part of the database
subject toinvestment screening. Inaddition, it strongly
suggeststhat publicity concerning corporate
environmental mattersmust be considered ever more
carefully. Thenext section examinesarelated trend—
the corporate environmental report —by which
companiesand others seek to marshal environmental
factsinaformat that isboth informativeand publicity-

savy.



Corporate Environmental Reports: The New
Vogue

Thelast decade hasshown astrong rising trend
favoring the preparation of Corporate Environmental
Reports (CERS). Thesereports, whichresemblean
annual review of environmenta performance, vary in
formfrom company to company —and not surprisingly
S0, Sincethey arevoluntary and largely unregul ated.
Like marketing documents, CERshaveadistinctly
positiveair about them, sincethey tend to highlight
environmental successstories, awardsand other
positiveenvironmenta newsabout the company.
Accordingly, they invitecomparisonwith existing forms
of moredisciplined disclosureunder the securitiesrules
and the accounting rules, whose strictures (such asthey
are) might have contributed to the ascendancy of
CERs. Whether or not thetrend favoring CERs
reflectsinadequaci esintheexisting environmental
disclosurerulesand practices, it appearsthat thetrend
creates new expectationsfor disclosureand new
possibilitiesfor enforcement for disclosurefailings.

That CERs have caught on—al so among multinational
companies—isreadily apparent. At variouspoints
over the past decade, KPM G has created and
updated an International Survey of Corporate
Sugtainability Reporting that detailstheincreasing use
of CERsand “ sustainability” reports.® 1n 2002,
almost half of the Global Fortune 250 created
sustainability reports, and the number hasbeen
increasing.?® Among companiesfiling thesereports,
corporate and environmental reporting ratesare highest
in bus ness sectors such aschemica sand synthetics,
and pharmaceutical's, which KPM G reckonsinvolve
the most significant environmenta impact.?” That said,
the KPM G report acknowledgesthat corporationsin
non-industrial sectorsare preparing such reportsas
well.2 Geographically, thehighest reporting ratesare
in Europe and North America, but the practiceis
expanding beyond these regions.® Thelargest
increasesin sustainability reporting rateshavebeenin
countriesthat recently enacted mandatory reporting
requirements.®

| ndependent third-party verification of CERsisasoon
therise3! 1n 2002, over aquarter of the companiesin

the Global Fortune 250 that prepared reports had
thosereportsindependently verified.® Thisnumber
stood at 19 percent in 1999. However, whiletheuse
of independent third-party verificationincreases
globally, suchisnot thecaseinthe United States. Only
3 percent of reporting U.S. companiesin the Global
Fortune 250 used i ndependent verification.

Theability tovary key attributesof CERs—in
particular their scope, level of detail, and subject-
matter focus—makesthe CER format considerably
more gppealing asameansfor communicating about
environmental issuesthan the standard annua company
report or securities-related filing. Accordingly, CERs
have grown noticeably longer and moredetailed over
the past few years.® By contrast, thelevel of detail
and the subjectsdiscussed in regul ated disclosures
submitted by companieswith CERs appear to have
stayedfairly constant.®*® Theincreasing prominence
and number of CERs has persuaded somethat CERs
arebecoming “ mainstream”*” and may soon become
good businesspractice.® If so, animportant new
expectation will have emerged that solidifiesthe place
of CERsasan additional forumfor environmental
disclosure, evenif they arenot legdly required.

Variousinitiativesare under way to scul pt theformat
and scope of CERSs, but noneareanchoredinexisting
law or infinancial accounting principlesper se. While
CERsarecommendably flexible, thecorrelative
temptation of suchflexibility isoverabundant or
unbalanced disclosure. Thestark differenceinthe
amount of information availablein CERsontheone
hand and in regul ated disclosureson the other hand
invitesmisunderstanding onissueslikefinancia
sgnificanceand theoverall character of corporate
operations. Theimplicit assumption that prospective
shareholderswill understand the differencesandjudge
thedisclosuresaccordingly isstrikingly optimistic.
Giventhedtill-unsettled mechanismsfor enforcing
expectationsabout CERs, such optimism seems
especialy troubling. Inthenext sectionweexamine
effortsto devel op amore systematic and authoritative
format for voluntary environmenta disclosures.



Corporate Environmental Reports — Form
and Function

Disclosure cannot betransparent without ashared
understanding of terms. Thisistruefor traditiona
accounting andfinancial analysis, anditistruefor
environmental mattersspecificaly. For financia
matters, thecommondity arisng from uniform
application of Generdly Accepted Accounting
Principles(GAAP) withinthe United States, thewide
array of public venuesfor sophisticated discussion of
financial matters, and theexistence of shared curricula
for professionalsand the publictolearn about financia
analysisinthe United Statesand elsewhere—all helpto
createthe shared understanding necessary for
meaningful evaluation of balance sheets, cashflow and
thelike. Inthe specialized areaof environmental risks
andliabilities, however, generdly accepted principles
areadistant hope,® public venuesfor informed
discussion about environmenta accounting and
reporting arefew and far between,” and curricula
focused on environmental disclosuresareararity.

Theneed for shared understanding is perhaps most
acuteintheareaof corporate performance metrics,
whichisto say the measurement of environmental
achievementsand failureson acompany-widebass.
What arethetrenchant indicatorsof environmenta
performance? Familiar shibbolethsinclude: dollars
spent on environmenta equipment, like scrubbers,;
reductionsin emissionsand waste; costsavoided
through early detection of environmenta ills; trendlines
inthe number of lawsuits, noticesof violation and
consent agreementsaddressing environmental issues,
and the existence (or absence) of programmatic
infrastructure such as corporate environmental policies
and environmental management systems(EMYS).

No doubt each of theseindicators—and dozensmore
likethem—can provideinformation useful to assessing
theenvironmenta strengthsor weaknessesof an
organization. Yet few observerswould contend that
suchindicatorsarerobust enough or comprehensive
enough to describeoverall environmental performance
accurately.

Into thisbreach few have stepped with confidence.
Oneeffort, however, isworth describing in detail, since

it augursthe evolution of ashared terminology anda
generaly accepted framework for reporting on
environmentd performance, particularly among
multinationa companies.

Global Reporting Initiative

The Global Reporting Initiative (GRI) wasbornin
1997 asapartnership between the United Nations
Environment Programme (UNEP) and the Coalition for
Environmentally Respons ble Economics(CERES),
and it currently worksin collaboration with the United
Nations'sGlobal Compact. GRI’smissionisto:
Elevate sustainability reportingto aleve asroutine
asfinancid reporting by creating agenerdly
accepted, international processand products.*

Animated by these principles, the proponentsof GRI
convened alarge stakehol der group whoseprincipa
purposewasto draft guidelinesfor reporting about the
economic, environmenta and socid sustainability of an
organi zation based upon itsoperations, productsand
sarvices. Theeffort targetsthe“triplebottomling” of
environmenta, socid and financial indicatorsand,
accordingly, doesnot focusonly on environmental
matters. Whiletreating each of thethree*bottom
lines’ separately, GRI viewsitswork asamilestoneon
the path toward total performancereporting, which
would represent anintegrated form of economic,
socid, environmentd, financial and perhapsother
reporting dimensions.

In 2002, after yearsof stakeholder discussions, GRI
published its Guidelines, which present a*framework
for reporting on an organization’ seconomic,
environmental and socia performance.”# Inessence,
the Guidelines present acoherent schemefor covering
awideof array of specifictopicsconsidered germane
toand reveding of thethree bottomlines. A
sugtainability report reflecting the Guidelines
framework would address, for exampl e, ten designated
“agpects’ of theenvironmental bottom line, among
them Materials, Energy, Water, Biodiversity, Emissions,
Suppliersand Compliance.®® Inturn, the economic
and socia bottom lineseach havetheir own “ aspects,”
numbering fiveand 21, respectively.* Each“aspect” is
to beilluminated by disclosuresthat address specified



“core” or “additiona” indicators(e.g., total water use),
to the extent rel evant to the reporting company.

GRI iscareful to emphasizewhat the Guidelinesare
not. They are not intended asacode of conduct, nor a
performance standard or management system; they are
not meant to provideinstruction on how acompany
should designitssystemsfor datamanagement and
reporting, and they supposedly offer no methodology
for preparing, monitoring or verifying reports.*
Despitethesedisclaimers, the hopeful premiseof the
Guidelinesisthat they will find widespread
acceptanceand will lead to more balanced reporting in
aformat that improves comparisons across companies
and reporting years.*®

Companiesthat adherestrictly to the Guidelinesmay
s f-certify themsalvesas*“inaccordance” with (i.e.,
having strictly adhered to) the Guidelines, but GRI
recognizesthat many companieswill prefer tousethe
Guiddinesasaninformal reference, rather thana
code. Thoseopting for thestricter “in accordance”
reporting must includein the report aprescribed
statement, signed by the CEO or the board, that
certifiesthat the report isabalanced and reasonable
presentation of our organization’seconomic,
environmental, and socia performance.’

Infunction, but not in substance, the certified statement
resemblesthe certification required of registrants of
securitiesand of auditorscertifying afinancia
statement. However, unliketheana ogouslegd and
accounting statements, which resonate with decades of
jurisprudence and industry practice, thereisno
authoritative glosson themeaning of “ balanced” and
“reasonable.” Instead, adhering to the specified “ core”
and “additiona” indicatorsisthought to ensureareport
that isdeeply probative of an organization’s
sustainability performance. Asthe Guidelinesare put
to useover timeand deficienciesemerge, GRI
anticipatesrefining theindicatorsin order to kegp them
probative on matters of sustainabledevelopment.®

Nevertheless, inagiveninstance, theindicatorsmay
proveinsufficient to present abalanced and reasonable
pictureof environmenta performance. Anticipating
suchinstances, GRI requiresorganizationsseeking“in

accordance” statusto confirmtheir report’s
consstency with eleven genera principles, which
represent the overarching goa sfor reporting under the
Guidelines.® Theseprinciplesare: Transparency,
Inclusiveness, Auditability, Completeness, Relevance,
Sugtainability Context, Accuracy, Neutrality,
Comparability, Clarity and Timeliness® Each principle
iselucidated by anarrative descriptioninthe
Guidelines.st

Noneof theprinciples, it will benoted, iscalled
“Materidity.” Ingtead, the principlesof Completeness,
Relevanceand Inclusivenessjointly intersect the
traditiona concept of materidity by focusing closaly on
what isrelevant and significant from the perspective of
the* information user,” not the perspectiveof the
reporting entity.® The Guidelinesal so do not define
whothe"informationuser” is. Instead, GRI envisons
a“stakeholder” processby whichthereporting entity
first identifiesand then engagesthosewho havean
interest inthecompany’ senvironmenta or sustainability
performance. The stakeholdersareintendedto havea
substantia say in matterssuch as* the choice of
indicators, the definition of the organization’sreporting
boundaries, theformat of thereport, and the
approachestakentoreinforcethe credibility of the
reported information.” > Asapractica metter, the
reporting entity decideswithwhomitiswillingto
engagein dialogueabout disclosure. Inthisrespect the
reporting entity hasmorediscretion under the
Guiddlinesthan under thereporting rulesof the
Securitiesand Exchange Commission, whosefocusis
steadfastly uponthe prospectiveinvestor.

Whether GRI’'sGuidelineswill emergeasthe
authoritative, or at least themost pervasively used,
framework for corporate reporting on environmenta
(and other) issuesremainsto be seen, but for the
moment it appearsit might. The current roster of
adherentsincludes 128 organi zational stakeholders
whose officia support of GRI and whoseown
application of the Guidelinesseemto confirmthe
Guiddines'slegitimacy among multinationds.

By somemeasures, using GRI’sGuidelinesimproves
theoverall merit of acorporate sustainability report. A
comprehensive study and assessment of 100 corporate



reportsin 2002 concluded that “[t]hereisasubstantia
difference between reportsbased onthe GRI
guidelinesand others,” with theformer outperforming
thelatter by 8 percent on average when measured
againgt the samecriteria® But thenewsisnot all
positive. Thesamereport highlighted two important
and unfavorabletrendsinthe CERsreviewed. First,
environmenta disclosuresaredecreasing associa and
other disclosuresincrease and, second, GR’’sreliance
oninnumerableindicatorshasled tothe* carpet
bombing syndrome”’ inwhich the quantity of
disclosuresovertakestheir quality and relevance.®

These concernsarered, and they erodethe premise
and promise of the Guidelines. Threeother concerns
smilarly circumscribe GRI'seffortstodate. First, as
GRI recognizes, the Guidelines perpetuatea” silo”
approach, with only modest integration of economic,
socia and environmental issuesandindicators.>®
Second, thereliance on stakehol dersto define essential
conceptssuch asmateridity invitesachanging standard
over acompany’sreporting lifetimeand anincons stent
standard across companies. Third, the Guidelines
are, and areintended to be, separate from other forms
of reportingonsmilar topics, including“legaly
mandated reporting or disclosurerequirements’>’and
“financia reports’=,

Each of these observationsreflects GRI’ s conscious
and consuminginterestinthe outward effectsof an
organi zation upon the environment and the socia and
physica communitiesaroundit. After al, itisthe
successesand failures of an organization’s progress
toward sustainable devel opment that the Guiddlines
aremeant toilluminate, not thefinancia relevanceof a
corporateliability nor eventherelativerisk of an
environmenta incident that might be calamitoustothe
organization or stakeholders. Yet liability andrisk, in
additionto effects, arethe concern of organizationsas
awholeand may arisefrom the same operations,
decisionsand circumstanceson which the Guidelines
throw their particular light. If thereistobeany
integration of these conceptsinthefuture, asGRI
states asitshope, then ameasure of convergencewill
beneeded. Moreover, intheinterim lurksthepotentia
that divergenceamong voluntary and regul ated
disclosureswill provideafoundationfor criticismand,
perhaps, enforcement, asdiscussed next.

Learning from Mr. Spitzer

Eliot Spitzer may betheonly stateattorney generd
withthekind of name-recognitioninthe United States
(and perhaps abroad™) that could make anational
politician envious. Stateattorneysgeneral do not
customarily occupy morethan anunlit corner of the
public’'smind, yet Mr. Spitzer hasbecome abyword
among corporate chieftainsinand around New York
for thetenaci ous, sometimesclever and always serious
manner in which he has sought redressfor perceived
egregious corporate conduct. He seemsto be (and
perhapsrelishesbeing) acrusader against corporate
villainy, and he has had enough successto givesucha
claimaglossof credibility.®® Thesedays, few would
chooseto tanglewith Mr. Spitzer.

Sincetaking officeinlate 1998, New York’sattorney
general hasrdentlesdy®! pursued alleged fraud inthe
New York financia center, and he hasdonesoonan
ambitiousscale. The*globd settlement” obtained by
New York® in December 2002 against leading
investment banking firmswasan eye-opener for many
and astimulusfor New York and other authoritiesto
continuetoinvestigatefinancia fraud caseswith vigor.
Hiscatalogue of prosecutoria accomplishments
includeswdl|-publicized settlementsand financia
recoveriesfromMerrill Lynch, Bank of America,
HeetBoston Financial, Janus Capital Management, and
many others.

A closestudy of theattorney generd’s
accomplishmentsand methodslieswell beyond our
scopeof inquiry, but twoingredients have seemed
essentid to hiseffortsand may portend something
important for environmental disclosure. First, New
York hasan unusual fraud statute®®, which supports
investigationsand lawsuitsthat might be harder to bring
elsawhere; snceNew York isavital marketplace
(commercid andintellectud) for many multinationa
companies, thislocal law matters. Second, more
generdly, financid fraud involving corporate non-
disclosure has been the subj ect of immense, sustained
public attention ever since Enron’sdemise, afact that
has played nicely into the hands of an ambitiousand
ablelawyer in astatethat cel ebrates audacity.



What isinteresting for our purposesisthequestion
whether other areas of corporate disclosure—notably
environmental liabilities, risksand effects—could ever
attract smilar prosecutorial attention, based onthe
widespread existence of fraud statutes (and new
ingghtsinusing them) coupled with asustained surge
of publicindignation. Onewonders, for example,
whether acaselikeLove Canal, had it burst onthe
scenein 2002, might haverai sed thepublic’sire
enough to attract thekind of attention that the New
York attorney general hasbrought tothefinancia
markets. Back then, it wassufficient to generatea
new and groundbreaking federa law, now (in)famous
theworld over: the Superfund law.

Sothequestionisnotidle. Among environmental
professionds, Mr. Spitzer isprobably aswell known
for hisavant-garde stance on alleged transboundary
air pollution asfor hisfinancia cases.®* Morebroadly,
and moreimportant than Mr. Spitzer’ srecent efforts,
the United Statesand other countrieshave dready
experienced environmental eventsthat the public has
deemed both catastrophic and attributableto
corporate misconduct or mismanagement. ThreeMile
Idand (reactor safety), Chernobyl (radiationfallout),
Vadez (oil spill), Seveso (chemicalsrelease), Bhopal
(gasrelease), BaaMare (cyanide spill), Enschede
(fireworksexplosion) and other namesare by now
familiar entriesintheworldwideenvironmental lexicon.
Evenintheabsence of an accident, perceived
environmental riskshavelately stimulated not just
discussion but outright public hotility and effective
politicking: consider thefierce debateinthe United
Statesover residentia sting of marineterminasfor the
storageand regasification of liquified naturd gas
(LNG).%

Today’ sfocuson disclosure of risk and accountability
for misconduct suggeststhat environmenta
catastrophes—or perceived risk of catastrophes—on
ascal e such aswe have seen before could stoke the
kind of publicindignation that supportsamuch closer
ingpection of the culture of corporate environmental
disclosure.® Thenit becomesaquestion of themeans
by which an enforcing entity such asan attorney
generd might proceed. Giventhelega complexities
and technica underpinningsof environmental law (not

to mentiontricky issueslikefederal preemption), a
righteousattorney genera or other crusader could be
forgivenfor preferring the smpleand sturdy fraud
statute, asMr. Spitzer hasdone.

Prosecutorsin the United States and perhaps
elsawhereare a so making bolder useof basiclega
concepts (of which fraudisonly one) to addressa
broad range of corporateand individua statementsthat
might previoudy have beenignored or discounted. For
example, Martha Stewart was charged by indictment
with making fal se statementsto the press concerning
her personal stock trades, in an alleged attempt to
defraud investorsand stem adrop in her company’s
shareprice.®” Thechargewasultimately rejected by
the court for insufficient evidence—not for failureto
stateaclaim.®® Thetheory of theinitial chargewas
that excul patory personal statementsby aleading
shareholder and corporate executive caninfluence
investors sopinionsof thecompany and, therefore, can
beused willfully by an executiveto manipul ate those
opinionsand thereby mani pul ate the company’sstock
price.

Thetheory of the Stewart charge, if it takesholdin
other cases, promises considerable heartachefor
corporate executivescaught upincriminal
investigationsof their personal conduct. But thetheory
also extendsnaturally to corporate executiveswho are
themsalvesnot under scrutiny but whose companies
aretargetsof criminal investigations, sinceitis
inevitablethat such executiveswill becdled upon
publicly to explain and defend the company’sconduct.
Moreover, the Stewart charge shedsmorelight on
what acompany can say about its corporate conduct,
whichisatopic described but not well illuminatedina
1998 lawsuit against Nike, Inc. Inthat case, aprivate
individua alleged that the company had made severd
false statementsor materia omissionsof fact relating to
thephysica conditionsunder whichlaborers
manufactured the company’ s products.® TheU.S.
Supreme Court initially accepted the casefor review in
order to addresstwo questions, one of whichwas:

whether acorporation participatingina

public debate may “be subjected toliability

for factua inaccuracieson thetheory that

itsstatementsare‘ commercia speech’
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becausethey might affect consumers
opinions about the businessasagood
corporate citizen and thereby affect their
purchasing decisons.” ©

It waswidely acknowledged that the answer to the
questionwould haveimportant ramificationson
corporate effortsto become more open and
disclosure-friendly, especially on topicswith broader
socia implications. Asoneobserver noted: “Thecase
has become atouchstonefor fierce debate over what
congtitutesfree speech and should be protected by the
Congtitution. Thecaseisvita tothe SRI Community
asit will decidewhether corporationsand corporate
socia responsibility reports, can be protected by the
samerulesof free speech asthose covering their
critics.” ™ Another observer —namely, Justice Breyer
of theU.S. Supreme Court —put it more concretely:
Thisconcernisnot purely theoretical. Nikesays
without contradiction that because of thislawsuit it
hasdecided “torestrict severely all of its
communicationson social issuesthat could reach
Cdiforniaconsumers, including speechinnationd
and international media.” It addsthat it hasnot
released itsannual Corporate Responsibility
Report, hasdecided not to pursuealistinginthe
Dow Jones Sustainability Index, and hasrefused
“dozensof invitations. . . to speak on corporate
responsbility issues” Numerousamici —including
somewho do not believethat Nikehasfully and
accurately explaineditslabor practices—arguethat
Cdifornia'sdecisonwill “chill” speechand thereby
limit thesupply of relevant information availableto
those, such asjournalists, who seek to keep the
publicinformed about important publicissues.”

Notwithstanding the concerns, the Supreme Court
opted to dismissthe matter without decision onthe
merits, on thetheory that the petition to the Court was
premature and should not have been granted.” A few
months|ater, the parties settled the case, leavingin
mid-air the question the Supreme Court had asked but
not answered.™

Theannasof creativefraud claimssuch asthe Stewart
chargeand the Kasky suit recently gained an
environmental chapter. On July 21, 2004, eight state

attorneysgenerd (including theNew York attorney
generd) brought suit against fivelargeenergy
companieson atheory of “nuisance” arisingfromthe
alleged transboundary effectsof air pollutantsemitted
fromenergy generating facilities.™ By relyingonthe
ancient common law theory of nuisance, rather than on
theextensiveprovisonsof federa and stateair
pollution statutesand regul ations, theplaintiffsavoid
statutory hurdlesand present, tothepublic at least, a
simpleand straightforward message. Whether the suit
succeeds remainsto be seen. For now, we note that
the complaint refersspecificaly to statements(called
“admissions’ inthe complaint) made by oneof the
defendantsin itsvoluntary environmenta report.”

Theideathat nuisance actionsmight end-runlong-
established statutory programs and enforcement
options, or that excul patory (mis)statements might be
thebasisfor crimina prosecution of company and
individua aike, hasgarnered considerableattention
and evoked real concern among lawyersand
environmental professonas. Theconcernsgain heft
and perhapseven urgency asonesurveystheever
deeper field of voluntary corporate environmental
reports, discussed above. How well such reportsand
their many detailsrepresent theoverdl redity of a
company’senvironmenta performance, risk and
liability remainsto be seen and, perhaps, judged.

Conclusion

Theforegoing observationsunderscorethreekey
points. First, regulated and unregul ated disclosures
havediverged substantialy in their scope, purposeand
detail. Second, thefinancial marketplaceispaying
attention to both kinds of disclosureandisto some
extent making financia decisonsaccordingto
perceptions created by the disclosuresand their degree
of transparency. Third, divergent standardsfor
disclosureaso present alegal risk when one considers
theall-around utility of fraud statutesand theincreased
interest in applying themto perceived publicills.
Fortunately, if history isany guide, changein
enforcement preceptsinthe areaof environmental
disclosurewill comegradualy, but comeit will. Now
isan excellent timeto reconsider thedivergent
perspectiveson disclosure and to seek significantly
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greater convergence acrossdisciplinesaswell as
jurisdictions.
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THE POTENTIAL IMPACT OF
THE AVIALL DECISION

Janet Weller
Introduction

On Dec. 13, 2004, the U.S. Supreme Court ruledina
7-2 decisonthat contribution clamsarenot available
under section 113(f)(1) of the Comprehensive
Environmental Response, Compensation, and Liability
Actor“ Superfund.” law for voluntary remediation.
Cooper Industries, Inc. v. Aviall Services, Inc., 543
U.S.__,125S.Ct. 577 (2004). Thedecision
appliesto Stuationswhereapotentiadly responsible
party (PRP) conductsaremediation program without
having first been sued by agovernment enforcement
agency under the“ Superfund.” 42 U.S.C. 9601 et
seg. TheCourt declined to rulewhether thereisan
implied right of contribution under Superfund section
107 insuch circumstances.

Becausethedecisionleavesin doubt theviability of
cost recovery or contribution claimsunder Superfund
for abroad range of voluntary remediation programs,
evauation of futureenvironmentd ligbilities especidly
when acompany hasundertaken such avoluntary
program without agreement from othersasto cost or
ligbility allocation, hasanew el ement of uncertainty.
For public companieswith potentia Siteremediation
ligbilities, the decison presentsanother challenge—
assessing theimpact of the Aviall decisonand
subsequent lower court rulingsontheir disclosure
obligationsinpublicfilings.

The Aviall Decision

Inthe case beforethe Court, Avial Services, Inc.
discovered contamination on four sitesit owned, which
it reported to Texasauthorities (asrequired under state
law). Thestateauthoritiesdirected Avial toremediate
the siteand threatened to bring an enforcement action
if Avid| did not voluntarily initiate remediation of the
contamination. Avial voluntarily conducted aclean-up
program and incurred $5 millionin costsin doing so.

Aviall then sought contributioninfederal court froma
prior owner of the sites, Cooper Industries, Inc., under

both sections 107 and 113 of Superfund. Theinitial
complaint was subsequently amended to combinethe
section 107 and 113 clamsinto asingle claim based
on section 113(f)(1). That section providesthat “[a]ny
person may seek contribution. . . during or following
any civil action under section 9606 of thistitleor under
section 9607(a) of thistitle.” 42U.S.C. §9613(f)(1).
Thedistrict court ruled that the section 113 clamwas
timebarred becauseit wasnot brought during or after
asection 106 or section 107 action. Aviall Services
Inc. v. Cooper Industries, Inc., 2000 WL 31730
(N.D. Tex. 2000).

TheFifth Circuit originaly upheld thelower court’s
decision, but subsequently reversed thedistrict court
and reinstated the contribution claim after arehearing
en banc. Aviall ServicesInc. v. Cooper Industries,
Inc., 263 F.3d 134 (5th Cir. 2001). TheFifth Circuit
congdered thelegidative history of Superfund andthe
overal purpose of promoting prompt cleanup of
contaminated sitesand concluded that the ability of a
private party who has not been subject to an
enforcement action to seek recovery from another was
not specificaly limited by the* during or following any
civil ection” phrase.

The Supreme Court, however, held that the“clear
meaning” of section 11.3(f)(1) prohibited Avidl from
bringing an action for contribution under section
11(f)(2), asAvidl wasnever actually sued by the
government. Indoing so, the Court regjected the
argument that “may” was permissiveand therefore not
limited by the subsequent condition of having beenthe
subject of acivil action under sections 106 or 107.
The Supreme Court noted that thispermissive
interpretation would have rendered superfluous not
only the subsequent languagein section 113(f)(1) but
asothat of section 113(f)(3)(B), which alows
contribution actionsafter certain settlements.

The Supreme Court declined to addressAvidl’sclams
that it hasastatutory right to seek cost recovery under
Superfund section 107(a)(4)(B) or that it hasan
implied right of action for contribution under section
107, leaving thoseissuesfor further consderationin
theU.S. Court of Appealsfor the Fifth Circuit. Aviall
had relied upon further languagein section 11.3(f)(1)
that states”[n]othinginthissubsection shall diminish
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theright of any personto bring anaction for
contributionin theabsenceof acivil action” and had
argued that evenif section 113(f)(1) doesnot giveita
right of contribution, thissavings clause preserved
either adirect or implied cause of action under section
107. Whiletwojusticeswould haveruled for Aviall on
those claims, themgjority opinion declined to address
theissue of animplied right to contribution astheissue
had not been briefed.

Potential Impact on Site Remediation and
Cost Recovery Practices

It hasbecome common practicefor companiesto
initiate Steremediation programson avoluntary basis,
before being sued by enforcement agencies.
Government agencies have encouraged such activities
through avariety of voluntary Steremediation
programs. Voluntary cleanup activitieshavegenerdly
allowed companiesto uselessformal proceduresand
implement siteremediation activitiesonamoretimely
and cost-effectivebasis. Inaddition, companiesoften
opt to pursuevoluntary actionwhenfaced witha
potentia state or federa enforcement action, alowing
both the potentially responsible parties (PRPs) and
state and federal agenciesto avoid the added costs of
anenforcement action.

I nthese circumstances, companieshavetypicdly
sought to recover al or aportion of their remediation
costsfrom other PRPs. The predicate for these cost
recovery initiatives, whether pursued through
informal negotiation or actual litigation, has been
the presumed joint and several liability exposure of
all PRPs. Superfund section 107(a) imposesstrict,
joint and severd liability uponfour classesof PRPs,
including current and former ownersand operators of
facilitiesat which arelease or threatened release of a
hazardous substance hasoccurred. Theheretofore-
established premiseof joint and severd ligbility often
facilitated Steremediation and private cost alocation
without resort tolitigation or enforcement action.

Whether therewasaright of contribution under
Superfund for these remediation costs— under any
circumstances—was uncertain, however, without
authoritativejudicia interpretation. 1n 1986, Congress

amended Superfund by adding section 113(f)(1), the
language of which the Supreme Court interpretedinthe
Aviall decision. The Court construed the amendment
to have added aright of contribution after
enforcement authoritiescommenceacivil actionfor
remediation or cost recovery, but not before.

Previoudy, the mgority of the appellate courts,
including the U.S. Courtsof Appea sfor the Second,
Fourth, Fifth, Sixth, Seventh, Eighth, Ninth and Tenth
Circuitshad construed section 113(f)(1) toadlow a
PRPto sueother PRPsfor cost recovery regardless of
whether the plaintiff PRP had been the subject of acivil
enforcement action. A mgority of courtshad al'so
ruled that aplaintiff PRP could not bring acost
recovery action under section 107.

In Aviall, the Court noted that the viability of cost
recovery clamsunder section 107 may “dependin
part on therel ationship between §8 107 and 113" and
left that i ssueto be addressed by the Fifth Circuit and
thedistrict courtinthiscase. Other courtssimilarly
will need to reassess the argument for an implied
right of contribution under section 107 in light of
the Court’srulinginAviall.

Increased Uncertainty Regarding Future
Liability and Cost Recovery

I nthese circumstances, the common assumptionsthat
many companieshave used to project both potential
ligbility and potential cost recovery inthecontext of
voluntary remediation activitiesnolonger prevail. A
new element of uncertainty hasbeenintroduced to the
cdculus.

Thesgnificanceof thisuncertainty for environmental
disclosure purposesnecessarily will vary depending
upon the circumstances of each company. Companies
that do not have significant remediation obligationsor
exposurearenot likely to be affected. Onthe other
hand, public companieswith sgnificant remediation
obligationsor liabilitieswill want toreview their current
disclosurefrom severa perspectives.

Companiesthat are presently involved in Superfund
cost recovery proceedingsneed to evaluate the
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continued viability of the cost recovery clamsat issue.
Proceedings should bereviewed inthefirgt instanceto
determinewhether contribution clamsarebeing
brought “during or following acivil action” or
subsequent to“ anadministrative or judicialy approved
settlement” for purposesof section 113(f)(3)(B).An
assessment should be made of the potential for cost
recovery to proceed on aternate bases. Overal,
companiesshould consider whether theoverall ability
to pursue cost recovery successfully iseither less
certainorismoredifficult to assess. Thisassessment
can be expected to vary from onelocaleto another, as
the courtsbegin to addresstheseissues. Thesizeof
the projected financia recovery fromthird partiesmust
also beevauated.

Companiesshouldsmilarly review their current and
potentia involvement involuntary remediation activities
that are not the subject of any proceeding. Site
activitiesmay havebeeninitiated with aset of
assumptionsregarding third party cost recovery that
may nolonger beviable. Insomeinstances, a
company may haveassumed aremediation
commitment under aprogram that doesnot provide
any independent basisfor seeking third party
contribution or cost recovery. Thefactual contextin
each case must bereviewed to evaluate whether other
state or federal programscan provide abasisfor cost
recovery or contribution. TheextenttowhichaPRP
has assumed abinding obligation under agiven
voluntary remediation program also should be
reassessed, asstate programs can differ sgnificantly in
thisregard.

Insomeinstances, remediation funding for multiparty
sitesmay have proceeded on acooperative basis, with
negotiated agreementsall ocating percentageliability
sharesto participating parties. Theextent towhich
these agreementsimpose contractua obligationson
PRPsfor pending remediation activitiesshould be
reexamined. Atleastintheinterim, theability to
negotiate extensions of thesecost alocation
agreementsto future operable unitsmay have
diminished asaresult of the Aviall decision.

Potential Significance Relative to Disclosure
Obligations

Based on an assessment of these and other factors,
public companiesmay concludethat their disclosure
should be updated to reflect the new uncertainties
associated with these types of proceedingsand
remediation activities. Ineachinstance, the specific
requirementsthat govern different components of
disclosure, including thosethat establish additional
requirementsfor environmenta disclosure, must be
closdly reviewed and taken into account.

Theprimary regul ationsestablishing specific obligations
with respect to environmental disclosureareset outin
Items 101, 103 and 303 of Regulation S-K, 40 C.F.R.
§8229.101, 229.103 and 229.303. Interpretive
guidanceissued by the U.S. Securitiesand Exchange
Commission (SEC) regarding the assessment and
reporting of remediation liabilitiesa so needsto be
considered.

For example, companiesshould evaluate whether any
modificationsor additionsmay now be needed to
update any disclosureof remediation litigation that may
berequired under Item 103 of Reg. S-K. Companies
need to consider whether the potentia impact of the
Aviall decision, and its subsequent application by the
lower courts, changethe underlying assumptionsabout
cost recovery inamanner that would either alter the
accuracy of theprior disclosureor impact the
materiality of projected expenditures. Moregenerdly,
acompany should consider whether uncertainty with
respect to future ability to pursue cost recovery ona
joint and severd liability should bediscussedinthe
context of any Management Discussonand Anaysis
(MD&A) discussionof remediationliabilities. Inthis
regard, consideration should begiventothe
circumstancesinwhich such disclosuregenerally would
berequired (i.e., if acompany concluded that
“currently known trends, eventsand uncertainties. . .
arereasonably expected to have material effects’) or
would instead be optiond (i.e., wheremanagement is
anticipating “afuturetrend or event, or anticipatinga
less predictable impact of aknown trend, event or
uncertainty”). Release No. 6211, 52 Fed. Reg. at
13717.
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Companiesshould also review and eva uateany
potentia impact on accrual and disclosure of
environmenta cogsinfinancia statementspursuant
FASB No. 5 and SEC Staff Accounting Bulletin No.
92 (SAB 92). Theaccounting guidancegeneraly
proscribesnetting out of financid statementspotential
cost insurancerecoveriesor potentia cost recoveries
from PRPs, so adifferent analysismust beappliedin
thiscontext of theseaccrua sfrom that allowed for
MD&A purposes. Thevalidity of theassumptions
underlying these accruals must be based on current law
and methodol ogy and should berevisitedinlight of the
Aviall decision.

The content of thefootnotesthat accompany the
financia statementsa so must be considered.
Environmentd liabilitiesareoneof the categories
identified asof “ such significance” that “ detailed
disclosuresregarding thejudgments and assumptions
underlying the recognition and measurementsof the
ligbilities’ may benecessary “toinformreadersfully
regarding therange of reasonably possible outcomes
that could haveamaterial effect ontheregistrant’s
financia condition, resultsof operationsor liquidity.”
SAB 92. Examplesof “disclosuresthat may be
necessary” include”[u]ncertaintieswith respect tojoint
and severd liabilitiesthat may affect the magnitude of
thecontingency,” the*[d]isclosure of the natureand
termsof any cost-sharing arrangementswith other
potentially responsibleparties,” and“[t]heextent to
which disclosed but unrecognized contingent lossesare
expected to be recoverable through insurance,
indemnification arrangements, or other sources, with
disclosureof any materid limitationsof that recovery.”
SAB 92. Hence, depending upon the originand type
of environmentd ligbilitiescoveredinthefinancia
statements, theactual and potentia limitationson cost
recovery actionsaddressed in the Aviall decision may
well need to be addressed in thefootnotesto the
financid gatements.

Over time, theimpact of the Aviall decisonwill be
defined through subsequent decisions. Boththe
Department of Justiceand the U.S. Environmental
Protection Agency reportedly areevauating
procedural optionsand enforcement tools, such as
short-formmodel orders, that might be deployedona

relatively expedited basisto against PRPsto satisfy the
statutory predicatefor pursuing cost recovery clams
under section 113(f) of Superfund. Whileactionto
amend the pertinent provisionsof Superfund hasbeen
discussed, alegidative” quick fix” generdly isviewed
asalow probability. Hence, public companieswill
need to monitor devel opments, reassesstheviability of
section 107 cost recovery claims between PRPs, and
evaluate potentia impactsrelativetothelr
environmenta disclosureobligations.

Janet Weller isa partner at Cleary Gottlieb Seen
& Hamilton in Washington, D.C.
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LIKE TO WRITE?

The Special Committee on Environmental
Disclosure welcomes the participation of
members who are interested in preparing this
newsletter. If you would like to lend a hand by
writing, editing, identifying authors or
identifying issues, please contact the editor,
Scott Deatherage, at (214) 969-1206 or
scott.deatherage @tklaw.com.

BACK ISSUES

Back issues of this newsletter can be viewed
on the Special Committee on Environmental
Disclosure Web page at
http://www.abanet.org/environ/committees/
environdisclosures/newsletter/archives.
html.

To view other committees’ newsletters visit
http://www.abanet.org/environ/pubs/
newslettershome.html.
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ENHANCING CLIMATE CHANGE
DISCLOSURES AFTER GAO ISSUES
REPORT ON SEC DISCLOSURES

Stephen J. Humes

Following ratification of the Kyoto Protocol (Protocol)
by the Russ an Federation, the Protocol became
international law on Feb. 16, 2005. The Protocol’s
magjor featureisthat itimposes mandatory reductions
on greenhouse gasemissionsfor theworld'sleading
economieswhich have accepted it. Thesetargetsrange
from -8 percent to +10 percent of the countries
individual 1990 emissionslevels“withaview to
reducing their overal emissionsof such gasesby at
least 5 percent bel ow existing 1990 levelsinthe
commitment period 2008 t0 2012.” Kyoto Protocol
to the United Nations Framework Conventionon
Climate Change, adopted Dec. 10,1997, 37 1.L.M.
22,54-56 (the“Kyoto Protocol”).

Greenhouse gasemissonsincludesix gases, but
arguably carbon dioxideisby far the most important
gasinthe basket becauseit accounted for over four-
fifthsof tota greenhouse gasemissionsfrom devel oped
countriesin 1995, with fuel combustionrepresenting all
but several percent of thisamount. See United Nations
Framework Convention on Climate Change, “ Essentia
Background,” http://unfccc.int/essential_background/
items/2877.php. WhileU.S. withdrawal of support for
the Kyoto Protocol makesit non-legally binding on
U.S. greenhousegasemissions, theinternational
implementation of the Protocol gives publicly-traded
companiesyet another reason to consider carefully
whether their publicfilingswiththeU.S. Securitiesand
Exchange Commission (SEC) contain adequate
disclosuresabout the degreeto whichindividua
companies operationscontributeto climate change.

Although Section 821 of the 1990 Clean Air Act
Amendments mandatesthat TitleV sourcesof air
pollution, whichinclude mgjor energy facility operators,
are subject to mandatory reporting of greenhousegas
emissions, including carbon dioxide, tothe

U.S. Environmental ProtectionAgency (EPA), the
federa government hasnot enacted limitationson
greenhousegasemissions. See42 USC 7651k, note
on Section 821 of Pub. L. 101-549. However, a

growing number of statesand regionsare aready
addressing climate change onthelocd and regiona
levels. For example, Massachusettsand

New Hampshirehave aready enacted limitationson
carbon dioxideemissionsfrom existing power plants
and the Regional Greenhouse GaslInitiative (RGGI),
consisting of thesix New England states, New York,
New Jersey and Delaware (with Pennsylvaniaand
Maryland observing) represent aregional effort among
coordinating statesto addressthe climate changeissue.
TheRGGI stateshave already called for mandatesthat
would require 10 percent reductionsin greenhouse gas
emissionsfromall power plantsacrosstheboard for
theninestates. Massachusettscallsfor 10 percent
reductionsfrom six power plants— Salem Harbor,
Brayton Point, Canal, Mystic, Mt. Tom and Somerset.

New Hampshire'smandate calsfor a4 percent
reduction from three power plants (Schiller, Newington
and Merrimack). Thesepresumably will berolledinto
the RGGI mandateswhen they occur in 2007. (See
www.rggi.org for moreinformation on RGGl, including
detailson participating Sates.)

In addition, the state of Washington enacted legidation
last year (Sub. House Bill 3141, signedinto law on
March 31, 2004) that requiresfossil-fueled power
plantswith agenerating capacity of 25 megawattsor
moreto mitigate 20 percent of the carbon dioxide
emissionsthe plant producesover 30years. This
requirement al so appliesto new power plantsseeking
Stecertification and existing plantsthat increase
production of carbon dioxideemissionsby 15 percent.
Washington’ smitigation planisintended to reduce
carbon dioxide emissionsby requiring power plantsto
make paymentsto organi zationsor projectsthat
reduceair pollution. The paymentsrequired by the
legidation are $1.60 per ton of carbon dioxide
emissionshby the power plants. While power plants
aretheinitia focusof mandated reductions of
greenhousegasemissions, itisonly ameatter of time
before other business sectors aretargeted.

Inanother initiative being watched closdly, on July 22,
2002, Cdifornia’'sgovernor signedinto law AB 1493
(commonly known asthe* Pavley law”), which directs
theCaliforniaAir ResourcesBoard (CARB) to
promulgateregulationsthat achievethe maximum
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feasibleand cost-effective reduction of greenhousegas
emissionsfrom passenger carsand light truckssoldin
Cdlifornia. Regulationsweredevel oped during 2004
and adopted by CARB on Sept. 24, 2004. Inan
actionfiledin December inU.S. Digtrict Courtin
Cadlifornia, theautomobileindustry suedto block the
regulations. See Central Valley Chrysler-Jeep, Inc.

V. Wither spoon, Civ. No. F-04-6663 REC L JO, filed
Dec. 7, 2004 (E.D. Ca.).

Significant fromtheenergy practitioners perspectiveis
that the Government A ccountability Office (GAO)
report last July indicated that 19 of 20 mgjor U.S.
electric utilitiesand merchant power generators (whose
disclosureswere examined by the GAO) issued public
disclosuresintheir filingswith the SEC concerning
greenhouse gasemissions, but “theamount and type of
information disclosed varied widdly.” See*GAO

| ssues Report on Adequacy of Environmental
Disclosurein SEC Filingsat aSympos um Sponsored
by Senators Corzine, Liebermanand McCain,”
Special Committee on Environmental Disclosure
Newsletter, Vol. 2, No. 1, Nov. 2004, published by
theABA Section of Environment, Energy, and
Resources. The GAO observedinitsreport that 1 of
the 20 utilities made no mention of greenhousegas
controlsinitsfiling and the other 19 energy companies
disclosuresvaried but acknowledged theimpact of
futuregreenhouse gasregulationscould be“ materid.”
The 20 companieswhoseenvironmental disclosures
werescrutinized by GAO are: AES Corporation,;
Allegheny Energy, Inc.; Ameren Corporétion;
American Electric Power Company, Inc.; CenterPoint
Energy, Inc.; Cinergy Corporation; Dominion
Resources, Inc.; DTE Energy Company; Duke Energy
Corporation; Edison International; Entergy
Corporation; FirstEnergy Corporation; FPL Group,
Inc.; Mirant Corporation; PPL Corporation, Inc.,
ProgressEnergy; Reliant Energy, Inc.; The Southern
Company; TXU Corporation; and X cel Energy, Inc.

Whilereductionsof greenhouse gasemissionshave not
yet been mandated by EPA, socialy-responsible
investor groups have been pressuring public companies
inrecent yearsto disclosein SEC filingsthe potential
financia impact of greenhousegasemission controls
that may beimposedinthefuture. For example, the
Carbon Disclosure Project (CDP) providesalarge

ingtitutiona investor collaboration onthebusiness
implicationsof climatechange. CDPservesasa
clearinghousefor indtitutiond investorsto collectively
signglobal requestsfor disclosure of information on
greenhouse gasemissions, which CDP sendsthe
largest companiesintheworld. Hundredsof large
corporationsaready disclosetheir greenhousegas
emissionsthroughthisWeb site. See
www.cdproject.net for moreinformation.

In responseto such socidly-responsibleand faith-
based environmenta pressures, the SEC recently
required Exxon Mobil Corporationtoincludeaclimate
changeresolutioninitsproxy that would requirethe
company to enhanceitsdisclosure on theimpact of
greenhousegasemissionreductioninitiativesonthe
company. See* Exxon May FaceMoreHeat on
Globa Warming,” The Wall Sreet Journal, March
28, 2005, p.A2. Inaddition, attorneysgeneral from
northeast statescommenced litigationinthelast year to
try to force major sources of greenhouse gasto reduce
their emissons. Inannouncingthelitigation last July,
Connecticut Attorney Generd Richard Blumenthd,
who wasjoined inthe action by New York City and
thestatesof California, lowa, New Jersey, New York,
Rhodedand, Vermont and Wisconsin, said the
litigation wasa med at forcing the nation’sfivelargest
emittersof carbon dioxide pollutionto forcereductions
intheir emissonsof the heat-trapping gas. Thesuit
targetsAmerican Electric Power, the Southern
Company, the Tennessee Valley Authority, Xcel Energy
Inc. and Cinergy Company. (See Sate of Conn. et
al. v. American Electric Power Co. et. d., filed July
21,2004 (S.D.N.Y.)).

Furthermore, in separatelitigation brought by 12 states
and adiversegroup of environmental organizations, the
U.S. Court of Appealsfor theD.C. Circuit heard oral
argumentsonApril 8, 2005 concerning litigation aimed
at compelling EPA to list carbon dioxideasacriteria
pollutant for purposesof setting National Ambient Air
Qudity Standardsfor carbon dioxide under section
108(a)(1) of the Clean Air Act. See Commonwealth
of Mass. Et al. v. U.S Environmental Protection
Agency, No. 03-1361 (consolidated with Nos. 03-
1362 through 03-1368). Section 108 of the Clean Air
Actiscodifiedat 42 USC § 7408. Thelitigation
beforetheD.C. Circuit dso chalengeswhether EPA s
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precluded from exercisingitsClean Air Act authority
by promulgating motor vehicle emission standardsand
whether EPA unlawfully and arbitrarily refused to act to
regul ate greenhouse gasemissionsunder the Clean Air
Act.

Giventheincreasing pressurespublic companiesface
on accepting climate change asaproblem that cannot
beignored, including locd andregional publicpolicy
initiativesand the poss ble outcomeinllitigation that
could mandate federal measuresto address
greenhouse gasemissions, and giventhe GAO'’sreport
that urgesthe SEC and EPA to work together to
enhance environmenta disclosuresin public company
disclosurefilings, energy practitionersand others
involved with mgjor carbon dioxide emittershaveto
recognizethat existing SEC disclosurerequirements
mandatethat climate change not beignored.

Thereareimportant voluntary effortsunderway at
many power plantsthat impact greenhousegas
emissonsand may actudly qualify asapublic-
company asset rather than aliability or expense. For
example, apower plant owner that reducesemissions
through theingtall ation of scrubber technology or shuts
aplant down aspart of asettlement for New Source
Review litigation may also qudify for substantial carbon
dioxideemissionreduction creditsthat may not yet
have been monetized. Inaddition, somecompanies
aredready voluntarily reducing their carbon dioxide
emissionsand participating inthe Chicago Climate
Exchange, an ad-hoc effort that isorganizing to help
companiesmanage and trade emissionscredits. Other
energy companieswith potentialy significant carbon
dioxide emission exposure have decided to addressthe
problem, with SEC disclosureand approval, through
projectsthat create* carbon offsets’ by investments of
energy companiesinforestationinareassuch asthe
Missssppi Ddta

Among thetopicsfor public companiesto take note of
isthefact that the SEC indicatedto GAOthatitis
willingtowork with EPA for greater public disclosure
of environmenta risksand liabilities, but said that the
information aready availableinthe EPA’'sEnforcement
and Compliance History Online (ECHO) database
(seewww.epa.gov/echo) is* sufficient for the purposes
of identifying potential disclosureproblems.” EPA's

Web site provides compliance and enforcement
information for morethan 800,000 regulated facilities
nationwide. What istroubling for many public
companiesisthat the EPA’sWebsite can create the
impressi on that public companieshaveenvironmental
disclosureaobligations, but failstoidentify afacility
owner’sposs ble defenses, offsetting environmental
projects, or the EPA’'sownwillingnessto settleclaims
for lessthan theamount that would trigger public
company disclosureobligations. ECHO isasoslent
on greenhouse gasi ssues.

Sephen J. Humesis a partner in the Hartford office
of McCarter & English, LLP.

COMMITTEE WEB SITE AND LIST SERVE

The Specid Committee on Environmental Disclosure's
Web site providesboth aplacefor “whereto start
your research” linksand materia sto update and
explainthebackground and current developmentsin
environmental disclosureresponghilities. WWenow
havethe Primer, amodified and updated “ PowerPoint”
and anew Links pagethat providesabrief explanation
of what to expect tofind at each of the sources/sites
listed. Please send ussuggestionson additional
sourcesfor information on environmenta disclosure
respong bilitiesand for tracking thisdeveloping field.
WE Il review them and mergethem into the current
gructure. Smilarly, suggestionson materia which
should beavailable onthe siteare greatly appreciated.

Thelist serve, ENVIRON-ENVIRON
DISCLOSURES@MAIL.ABANET.ORG isopento
membersof the Special Committee on Environmental
Disclosure, who areinterested in engaging indiscussion
of theproblemsandissuesinvolvedin disclosureand
reporting. Thislist serveisnot opentothegeneral
public. Section memberscanjointhe Specia
Committeeon Environmenta Disclosureusingthesign-
up page at www.abanet.org/environ/committees/
signup.html on the Section Web siteor by sendinga
request to the Section’ sstaff.

John Tatum, the Technology vicechair, can bereached
at www.tatum.com.
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